o
I
o
=
=
@
b}
€
&
a
;
@

Execution Version

Post Filing Regulatory Setilement - New Hampshire

1. Process issues

1.1.

1.2.

1.3.

The Staff Advocates of the New Hampshire Public Utilities Commisslon designated pursuant
to RSA 363:32 (the “Staff Advocates”) and FairPoint Communications, Inc, (together with its
subsidiary Northern New England Telephone Operations LLC d/b/a FairPolnt Communications
- NNE, “FairPoint”) (collectively, FairPoint and the Staff Advocates are “the Parties”) will
request that the New Hampshire Public Utilities Commission (the “Commission”) approve this
settlement with FairPoint, as discussed more fully below (the “Regulatory Settlement”). The
Parties agree that the Regulatory Settlement will be implemented either under (I) FairPoint's
Chapter 11 Reorganization Plan to be filed on February 8, 2010, as it may be subsequently
amended (the “Plan”) or (i) a Bankruptcy Court approved settlement which is approved in
connection with the Plan and which is incorporated into the order confirming such Plan ({i) or
(i) being referred to as the “Plan”), which will be filed by February 8, 2010, or such later date
as may be necessary in FairPoint's good faith judgment, with the United States Bankruptcy
Court, Southern District of New York (the “Bankruptcy Court”). The Parties agree further that
the obligations set forth in this Regulatory Settlement shall be the only obligations sought by
the Parties with respect to one another with respect to any change of control proceeding or
with respect to the Plan, and that such obligations shall be binding on the Parties only once

the terms of this Regulatory Settlement are approved by the Commission and upon the
Effective Date of the Plan.

The Parties will request that the Commission issue all regulatory approvals that will be
requested in connection with the Reorganization Plan, and that those approvals be granted
by the Commission contemporaneously with (or in advance of) the Bankruptey Court’s
Confirmation of the Reorganization Plan or such later date as may be agreed to by FairPoint
and the Staff Advocates._Such approvals shall incorporate the terms of this Regulatory
Settlement and will not include additional substantive new conditions. The requested
approval will include, if applicable, approval for the change of control contemplated by the
Plan, which change in control will occur upon the Effective Date of the Plan. In the event any
material supplement or amendment to the Plan (an “Amendment”) is filed with the
Bankruptcy Court, then such Amendment shall be filed within one (1) business day thereafter
electronically with the Commission with the necessary paper copies to be filed with the
Commission within two {2) business days thereafter.

In furtherance of Commission approval of this Regulatory Settlement and any change in
control, the Staff Advocates will file, within three (3) days of FairPoint’s filing with the
Commission of a complete application, a proposed procedural schedule for Commission
consideration of this Regulatory Settlement and (if applicable) the request for approval of
change of control. This procedural schedule shall propose that any transfer of control
proceeding be concluded and be ripe for a Commission decision no later than 90 days from
the date a complete application seeking approval of such transfer of control and this
Regulatory Settlement is filed. The Staff Advocates shall provide a copy of the proposed
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14.

1.5.

1.6.

procedural schedule to FairPoint in advance of filing and shall consult with FairPoint with
respect to the final proposed procedural schedule.

Unless otherwise agreed to by the Parties, the terms of this Regulatory Settlement may be
voided if the Commission has not issued a final order approving this Regulatory Settlement
and, if applicable, the change of control within 120 calendar days from the date a complete
application to change control is filed. The Parties shall use reasonable efforts to cooperate in
the approval proceeding before the Commission, including in the preparation and timely filing
of all required documents, exhibits, testimony and other supporting evidence. If the
Commission has approved the Regulatory Settlement and change in control, subject to the
Plan being subsequently confirmed, neither party may void the terms of the Regulatory
Settlement or any approval of the change in control.

FairPoint or the Staff Advocates may withdraw from any proceeding seeking Commission
approval of this Regulatory Settlement or change of control without prejudice if Commission
approval has not been obtained within the time frame provided for in Section 1.4. The
Parties agree that (i) FairPoint’s commencing or participating in any proceeding before the
Commissian will not be used in any way as an argument against FairPoint in any proceeding
before the Bankruptcy Court in which FairPoint would seek a ruling from the Bankruptcy
Court that any such Commission approval or Commission proceeding is pre-empted by the
Bankruptcy Code, and that (i) the Staff Advocates and/or the Commission participating in any
proceeding before the Bankruptcy Court, including seeking approval of this Regulatory
Settlement or approval of the Plan, will not be used in any way as an argument against the
staff Advocates and/or the Commission in any other proceeding before the Bankruptey Court,
including that the Staff Advocates and/or the Commission submitted to the Bankruptcy
Court’s jurisdiction and/or that any action by the Staff Advocates and/or the Commission is
pre-empted by the Bankruptcy Code. In the event of a withdrawal by FairPoint or the Staff
Advocates from this Regulatory Settlement or any Commission proceeding seeking approval
of this Regulatory Settlement, the Staff Advocates reserve the right to oppose the relief
sought by FairPoint in any such Bankruptcy Court proceeding and FairPoint reserves the right
to oppose the Commission’s jurisdiction with respect to approval of this Regulatory
Settlement or {if applicable) any change in control.

Because the settlement with FairPoint will be implemented through the Plan of
Reorganization and the Commission’s change of control order, the Parties will recommend
that all pending dockets related to FairPoint be continued until either (i) a Party exercises its
right to withdraw from the Regulatory Settlement or change in control proceedings in

accordance with Paragraph 1.5 prior to Commission approval, or (i) the Effective Date of the
Plan.

tssues Related to New Hampshire Merger Conditions. FairPoint will meet the broadband build out
requirements, the capital investment requirements, and the SQ} service quality program
requirements of the 2008 Order and the 2008 Settlement Agreement (as the order and
agreement are defined in {ootnote 1), with the following modifications as set forth below:

2.1

SO Penalies for the 2008 year will be deferred until December 31, 2010. For the avoidance
of doubt, the Parties agree that FairPoint has accrued $6,000,000 in SQI Plan penalties for




FairPoint’s fiscal year ended December 31, 2009. If FairPoint meets the service quality
objectives for each perfarmance area specified in Attachment 1 and as averaged over 12
calendar months ending on December 31, 2010, then SQ) Plan penalties for 2009 will be
waived. If FairPoint meets the service objectives for some but not all of these performance
areas as specified above, 2009 SQI Plan penalties will be reduced by 20 percent for each
performance area specified in Attachment 1 for which FairPoint achieves the service objective
averaged over 12 calendar months ending on December 31, 2010.

2.2. FairPoint shall adhere to all SQ! metrics during the 2010 year and all subsequent years, and
FairPoint shall pay any SQI penalties which may become due and payable related to FairPoint’s
failure to meet such metrics during 2010 and all subsequent years.

2.3. The FairPoint Quality of Service Commitment in Exhibit 3 attached to the 2008 Settlement j
Agreement‘ will be amended as follows: (a) reference to DSL will be removed from Section ‘
3.2; and (b} Section 4 will be clarified so that the New Hampshire penalty structure will be
calculated as it is in Maine, using the percentage “not met” formulation. For purpases of
clarity, identical service quality performarnce in New Hampshire and Maine will accrue
equivalent penalties for each corresponding period. Notwithstanding anything in this Section
3.3 to the contrary, the Parties agree that FairPoint’s total annual financial exposure to Service
Quality penalties as set forth within the 2008 Settlement Agreement shall not exceed $12.5
million per year. At the end of the five {5) year basic exchange retail rate stay-out period (as ;
set forth within Section 8.1 of the 2008 Settlernent Agreement), FairPoint shall be entitled to i
petition the Commission for a reduction in Service Quality penalties and revisions to the i
Service Quality standards.

2.4. FairPoint's pricing obligations relating to stand-alone DSL services will terminate on
April 1, 2011, but FairPoint will continue to provide stand-alone DSL service and FairPoint will
continue to adhere to Verizon' s “for life” service offerings made as of March 31, 2008.

2.5.1. Broadband build out commitments scheduled for April 1, 2010, will be retargeted for
December 31, 2010. FairPoint hereby confirms its commitment to spending on broadband
build out a total of at Jeast $56.4 million, and estimates an additional $10.5 million is
necessary to achieve 95% availability.

2.5.2 FairPolnt will adhere to the broadband coverage percentages and the minimum capital
commitment ($285.4 million} resulting from the 2008 Order, provided that all capital
expenditures for New Hampshire, measured in accordance with United States Generally
Accepted Accounting Principles and consistent with capital expenditures reflected in
FairPoint's audited financial statements, are counted towards the minimum capital
commitment of $285.4 million to be spent by March 31, 2013.

2.5.3  FairPoint may count, and therefore reduce, its other expenditure commitment of $65M
{“OEC") by (1) amounts of up to $10.5 million to the extent such amounts exceed $56.4
million to achieve 95% broadband availability and are actually expended; and {2) 54.5 million
of capital expenditures already expended in excess of amounts estimated to develop the next

! see Settlement Agreement filed with the Commisslon January 23, 2008 {the “2008 Settlement Agreement”),
incorporated by reference and approved by Order Approving Settlement Agreement With Conditions, Order No.
24,823, dated February 25, 2008, as subsequently amended {the “2008 Order”).
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generation network. For the avoidance of doubt, and subject to verification through a
reconciliation of FairPoint’s NH 2009 capital expenditures to the consolidated capital
expenditures in its 2009 audited financial statements, aggregate capital expenditures of
$157.6 million have been spent by FairPoint through December 31, 2009, against the
minimum capital commitment of $285.4 million.

$10 million of the OEC shall be reallocated to and spent on recurring maintenance capital
expenditures on or before March 31, 2013, resulting in a dollar for dollar reduction to the
OEC and an increase in the minimum capital commitment to $295.4 million.

FairPoint shall have from April 1, 2010 to March 31, 2015 to meet the remaining balance of
the OEC (e.g. $40 million if the full $10.5 milllon referred to in Paragraph 2.5.3 is spent),
which shall be spent on “network enhancing activities” identified in Attachment Z, which
include but are not limited to the physical extension of network facilities or coverage,
changes to existing network facilities to improve quality of service (e.g., increase redundancy,
reduce latency), and any network enhancements related to the development and launch of
new products and services. All capital expenditures associated with such network enhancing
activities shall count toward the remaining balance of the OEC set forth in the provisions of
Section 2 hereof. In addition, for those network enhancing activities set forth in Attachment
2 to this Regulatory Settlement involving Video or IPTV deployment, FairPoint may count
toward the remaining balance of the OEC all capital expenditures incurred plus operating
costs, consistent with FASB Statement No. 51, for customer premise equipment, installation

labor at customer premises, and IT development solely incurred in connection with a video
product.

FairPoint will have the option to resell terrestrial {non-satellite) based service providers’
broadband service offerings in order to fulfill FairPoint’s broadband build out and/or service
requirements with respect to the last eight percent (8%) of FairPoint’s broadband availability
requiremnents as contained within the 2008 Settlement Agreement, provided that the
services meet or exceed all requirements of the 2008 Order, and the resold services are
purchased through and serviced by FairPoint.

If broadband milestone penalties are due and owing in excess of $500,000, the penalties shall
be retained by FairPoint and, subject to the approval of the Commission for a particular
praject{s), FairPoint shall, within three years of the date of the penalty, invest or expend
those penalty amounts in FairPoint's network, such to be in addition to any otherwise
required capital expenditures; provided, however, that the first $500,000 of such penalties
{in the aggregate, and not annually) shall be paid to the New Hampshire Telecommunications
Planning and Development Fund in accordance with paragraph 3.9 of the 2008 Settlement
Agreement and the 2008 Order.

Financial Conditions

The Financiai Conditions set forth in Section 2 of the 2008 Settiement Agreement hav

replaced by the terms of this Regulatory Settlement, satisfied, or have been otherwise
rendered moot due to the deleveraging achieved through the Chapter 11 process.

been
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Miscellaneous Matters

4.1.

4.2.

4.3.

4.4.

4.5.

FairPoint agrees to continue its search for a Chief Information Officer with a goal of having a
Chief Information Officer in place by June 30, 2010.

The Plan shall provide for the appointment of a new Board of Directors for reorganized
FairPoint consisting of a supermajority of newly appointed independent directors. The Plan
shall further provide that the new Board of Directors will appoint a “regulatory sub-
committee” {the “Regulatory Sub-Committee”) which shall be charged with monitoring
compliance with the 2008 Order, as modified by this Regulatory Settlement, and all other
regulatory matters involving the States of Vermont, New Hampshire and Maine. Either the
tead Director or the Independent Chair of the Board of Directors, at the Company’s option,

shall be available to voluntarily speak or meet with the Staff or the Commission where
appropriate and lawful.

Subject to Bankruptcy Court approval, during and solely in furtherance of the process of
negotiating the terms of this Regulatory Settlement and any proceedings to obtain approval
thereof, and no less frequently than monthly through and ending on the ninety-first {91st)
day after the Effective Date of the Plan, FairPoint shall reimburse the State of New Hampshire
for all of its actual reasonable out-of-pocket expenses and costs in connection with FairPoint’s
chapter 11 case and post-petition regutatory proceedings, including without limitation, the
reasonable fees and expenses of all professionals, including legal and financial advisors
retained by the State in connection with the chapter 11 cases, plus any other direct costs
reimbursable by FairPoint under applicable New Hampshire law. In addition, the State’s pre-
petition out-of-pocket costs, fees, and expenses, up to $50,000, shall be deemed allowed
under the terms of the Plan and, as part of this Regulatory Settlement, shall be paid in full on
the Effective Date of the Plan. For the purpose of clarity, any request made within the time
set forth herein shall be deemed timely notwithstanding that Bankruptcy Court approval may
require additional time.

At least one member of the revised FairPoint Board of Directors will reside in a northern New
England state. In addition, FairPoint will maintain a state president who shall provide a senior
regulatory presence in New Hampshire able to reasonably respond to various future FairPoint
based Commission dockets or regulatory issues relating to telecommunications..

FairPoint shall not agree to or accept any term in a proposed settlement with the Maine
public Utilities Commission, the Maine Office of Public Advocate, the Vermont Department of
public Service or the Vermont Public Service Board pertaining to the Plan or, if applicable, to
any related approval for a change in contral without offering the same term to the Staff
Advocates and/or the Commission in connection with the Regulatory Settlement, a change in
control, or the approval of either by the Commission. FairPoint only shail be required to offer
such term(s) to the Staff Advacates or the Commission in the event that such term(s)
represent a material difference in the benefits of this Regulatory Settlement, on one hand,
snd the regulatory settlement effectuated in the jurisdiction of Vermont or Maine {as the
case may be), on the other hand, considering each such Regulatory Settlement in the
aggregate.
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4.6.

4.7.

4.8.

4.9.

Any management bonuses shall be based on a combination of EBITDAR (EBITDA plus
restructuring costs) and service quality metrics goals, and the weighting for each of these
categories shall be computed and clearly stated for the incentive and bonus plans for each
individual and for the company in total. 1t is the Staff Advocates’ expectation that compliance

with service quality metrics shall be afforded significant consideration in the weighting of
those categories.

The Parties agree to support this Regulatory settlement and the application for a change of
control and not take any action in any case or praceeding involving FairPoint that would
hreach or violate the terms set forth in this Regulatory Settlerment for so long as this
Regulatory Settlement is in force.

For a period of two (2) years following the Effective Date of the Plan, FairPoint shall not pay
any dividends during any period of time while FairPoint is in breach of any of the material
terms of this Regulatory Settlement, but such dividend restriction shall apply only for so long
as FairPoint has not cured any such material breach(es). For the avoidance of doubt and for
example purposes only, in the event FairPoint fails to achieve the material requirements of
the SQi Plan metrics or broadband availability requirements as set forth in this Regulatory
Settlement and FairPoint pays any penalty related to such failure when due, FairPoint shall be
deemed to be in compliance with this Regulatory Settlement.

As of the date hereof, FairPoint represents that it intends for the “New Term Loan
Agreement” and the “New Revolving Facility” (collectively with all related loan documents,
the “New Credit Agreements”) to contain substantially the same materlal terms and
conditions as contained in the Plan Support Agreement on file with the Bankruptcy Court as
of Octaber 26, 2009. Copies of the New Credit Agreements will be fited with the Bankruptcy
Court as part of the Plan Supplement and the Commisston pursuant to Section 1.2 hereof.
The New Credit Agreements will provide that Northern New England Telephone Operations
LLC (or its successors or assigns, if any) shall not guarantee or otherwise be liable for, nor shall
any of its assets be mortgaged or pledged (excluding only the membership interests of

Telephone Operating Company of Vermont LLC) to secure, the obligations of FairPoint
thereunder.



This Regulatory Settlement has been duly executed as of this 5th day of February 2010.

FAIRPOINT COMMUNICATIONS, INC. & NORTHERN NEW
ENGLAND TELEPHONE OPERATIONS LLC

By:

Name: Peter G. Nixon

Title: President

NEW HAMPSHIRE PUBLIC UTIUTIES COMMISSION

STAFF ADVOCATES

By:

Naine: F. Anne Ross, Esq.

Title: General Counsel & Staff Advocate
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This Regulatory Settlement has been duly executed as of this Sth day of February 2010.

Exh. FP-4 0008

FAIRPOINT COMMUNICATIONS, INC. & NORTHERN NEW
ENGLAND TELEPHONE OPERATIONS LLC

By:

Name: Peter G. Nixon

Title:-President

NEW HAMPSHIRE PUBLIC UTILITIES COMMISSION

STAFF ADVOCATES

BVZQL‘/&;@M{P—’% E A4 |

Name: F.Anne Ross, Esq.

Title: General Counsel & Staff Advocate



Attachment 1: Key Service Quality Metrics Measured in 2010

for Purposes of Waiving 2008 SQf Penalties

sQi Metric 2010 Benchmark
% Installation Appointments Met 90%
% Instailation Service Orders Met within 30 days 95%
Customer Trouble Reports Rate per 100 lines-Network 1.12
% QO0S Troubles Cleared in 24 hours (excluding Sunday) 87%
% Repailr Commitments Met 89%
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Attachment 2

Authorized Network Enhancing Activities

Expansion of fiber to the premises network
Fiber deployment and expansion of capacity
Softswitch deployment
New products and services for:

Video/IPTV

VolP

Carrier Ethernet Services

Other investments presented to the Staff and approved by the Commission as appropriate
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